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  O P I  N I  O N

    Godda r d,  P. J .  

J ohn A.  Robe r t s  a nd t he  ot he r  Pl a i nt i f f s  i n  t hi s  c a us e

a ppe a l  di s mi s s a l  of  t he i r  s ui t  s t yl e d " COMPLAI NT OF OUSTER"

a ga i ns t  a  numbe r  of  De f e nda nt s .   On t he  da t e  t he  pr e s e nt  s ui t  wa s

f i l e d 1 t he  or i gi na l  De f e nda nt s ,  ot he r  t ha n t hos e  de nomi na t e d e x

of f i c i o De f e nda nt s - - t he  Di s t r i c t  At t or ne y Ge ne r a l ,  Ci t y At t or ne ys



2

f or  t he  Ci t y of  Le noi r  Ci t y ,  a nd t he  At t or ne y Ge ne r a l  of

Te nne s s e e - - we r e  e i t he r  f or me r  me mbe r s  or  pr e s e nt  me mbe r s  of  t he

Ci t y Commi s s i on.   By a me ndme nt ,  t wo a ddi t i ona l  pr e s e nt  me mbe r s  of

t he  Commi s s i on we r e  a dde d a s  pa r t i e s  De f e nda nt .   Al l  of  t he

De f e nda nt s  who a r e  pr e s e nt  me mbe r s  of  t he  Commi s s i on ha ve  be e n

e l e c t e d or  r e - e l e c t e d s i nc e  c ommi s s i on of  t he  i mpr ope r  a c t s

a l l e ge d.   

No i s s ue s  a r e  pr e s e nt e d f or  r e vi e w.   Howe ve r ,  t he  br i e f

of  t he  De f e nda nt s  s uc c i nc t l y  a nd a c c ur a t e l y s e t s  out  t he

a l l e ga t i ons  of  mi s c onduc t  a nd t he  Cour t ' s  di s pos i t i on t he r e of .  

( Se e  Appe ndi x. )

Our  r e a di ng of  t he  r e c or d a nd t he  pa r t i e s '  br i e f s

pe r s ua de s  us  t ha t  t hi s  i s  a n a ppr opr i a t e  c a s e  f or  a f f i r ma nc e

unde r  Rul e  10( a )  of  t hi s  Cour t .

The  j udgme nt  of  t he  Tr i a l  Cour t  i s  a f f i r me d a nd t he

c a us e  r e ma nde d f or  c ol l e c t i on of  c os t s  be l ow.   Cos t s  of  a ppe a l

a r e  a dj udge d a ga i ns t  t he  Pl a i nt i f f s  a nd t he i r  s ur e t y.

_______________________________
Hous t on M.  Godda r d,  P. J .  

CONCUR:

________________________________
Don T.  Mc Mur r a y,  J .
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________________________________
Cha r l e s  D.  Sus a no,  J r . ,  J .



2 Al t h o u g h  t h e  a f f i d a v i t  o f  De b o r a h  L.  Co o k  a t t a c h e d  a s  Ex h i b i t  1  t o  

t h i s  Br i e f  wa s  n o t  f i l e d  a s  e v i d e n c e ,  t h e  i n f o r ma t i o n  c o n t a i n e d

t h e r e i n  wa s  o f  p u b l i c  k n o wl e d g e  a n d  p u b l i c  r e c o r d  a n d  wh e n

a s s e r t e d  n o  d i s p u t e  b y  Pl a i n t i f f s  wi t h  r e s p e c t  t o  s u c h  a s s e r t i o n s

wa s  ma d e ,  a n d  Pl a i n t i f f  a p p r o v e d  t h e  e n t r y  o f  t h e  v a r i o u s  Or d e r s

p e r t a i n i n g  t h e r e t o .

   APPENDI X

A. Ous t e r

The  onl y r e l i e f  a va i l a bl e  unde r  a  Compl a i nt  f or  ous t e r  i s
r e mova l  f r om of f i c e .   Thi s  r e l i e f  i s  moot ,  a nd t he  Compl a i nt  mus t
be  di s mi s s e d,  a s  t o  a ny De f e nda nt  who i s  no l onge r  i n  of f i c e  or
who ha s  be e n r e - e l e c t e d t o  a  ne w t e r m s ubs e que nt  t o  t he
oc c ur r e nc e  of  t he  a c t  c ompl a i ne d of .   St at e  v .  Mur l e y ,  308 S. W. 2d
405 ( Te nn.  Sup.  Ct .  1957) .   At t a c he d t o  t hi s  Br i e f  a s  Exhi bi t  1
i s  a n a f f i da vi t  of  De bor a h L.  Cook,  Re c or de r  of  t he  Ci t y of
Le noi r  Ci t y  pe r t a i ni ng t o  t he  da t e s  t ha t  t he  va r i ous  De f e nda nt
Al de r me n l e f t  of f i c e  or  we r e  mos t  r e c e nt l y  e l e c t e d or  r e - e l e c t e d
t o ne w t e r ms  i n  of f i c e . 2  De f e nda nt s  J ohns on a nd Lut t r e l l  ha d
l e f t  t he  Boa r d pr i or  t o  t he  f i l i ng of  s ui t ,  a nd ous t e r  a s  t o  t he m
wa s  di s mi s s e d by Or de r .   De f e nda nt s  Pa c e  a nd Hi ne s  we r e  e l e c t e d
Al de r me n s ubs e que nt  t o  t he  a c t s  c ompl a i ne d of ,  a nd ous t e r  wa s
di s mi s s e d a s  t o  t he m by Or de r .   De f e nda nt s  Che a t ha m a nd Mc Na bb
l e f t  t he  Boa r d dur i ng t he  pe nde nc y of  t he  s ui t ,  a nd ous t e r  wa s
di s mi s s e d a s  t o  t he m by Or de r .   De f e nda nt s  Conne r  a nd Ha mby we r e
r e - e l e c t e d a f t e r  t he  a c t s  c ompl a i ne d of ,  a nd ous t e r  a s  t o  t he m
wa s  di s mi s s e d by Or de r .

B. Vi ol a t i on of  T. C. A.  §  6- 2- 302

The  a bove  r e f e r e nc e d s t a t ut e  wa s  r e pe a l e d i n  1991.   Ac t s
c l a i me d t o  be  vi ol a t i ve  of  s a i d s t a t ut e  c oul d not  be  t he  ba s i s  of
ous t e r  i n  1996 a s  t o  a ny De f e nda nt s .

C. Dua l  Se r vi c e  a s  Al de r ma n a nd Di r e c t or  of  Le noi r  Ci t y
Ut i l i t i e s  Boa r d

Pl a i nt i f f s  a s s e r t e d t ha t  s e r vi ng i n  t he  a bove  r e f e r e nc e d
dua l  c a pa c i t y  wa s  a  vi ol a t i on of  St a t e  l a w a nd t he  Ci t y Cha r t e r
wi t hout  c i t i ng a ny a ut hor i t y  i n  t he  Compl a i nt .   Ame ndme nt  numbe r
6 of  t he  1988 a me ndme nt s  t o  t he  Cha r t e r  of  Le noi r  Ci t y ,  a  home
r ul e  muni c i pa l i t y ,  s pe c i f i c a l l y  r e qui r e s  t ha t  t he  Boa r d of  Ma yor
a nd Al de r me n c ons t i t ut e  t he  Boa r d of  Di r e c t or s  of  t he  Ut i l i t y
Boa r d.   Thi s  i s s ue  wa s  a ddr e s s e d by t he  Cha nc e l l or ,  a nd di s mi s s e d
by Or de r .

D. Quo war r ant o  -  T. C. A.  §  12- 4- 101 -  Pr i va t e  i nt e r e s t  i n
publ i c  c ont r a c t s

Pur s ui t  of  t hi s  i s s ue  r e qui r e s  pa r t i c i pa t i on or  c ons e nt  by
t he  Di s t r i c t  At t or ne y Ge ne r a l ,  St at e  v .  Par ke r ,  315 S. W. 2d 396
( Te nn.  Sup.  Ct .  1958) ,  or  a  f i ndi ng t ha t  t he  Di s t r i c t  At t or ne y
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Ge ne r a l  ha s  a bus e d hi s  di s c r e t i on i n  f a i l i ng t o  pur s ue  t he  ma t t e r
or  c ons e nt  t o  i t  be i ng pur s ue d.   Be nne t t  v .  St ut t s ,  521 S. W. 2d
575 ( Te nn.  Sup.  Ct .  1975) .   The  Di s t r i c t  At t or ne y Ge ne r a l  r e f us e d
t o pur s ue  i t  a nd woul d not  c ons e nt  t o  i t  be i ng c ont i nue d.   The
Tr i a l  J udge  he l d a n e vi de nt i a r y he a r i ng t o  de t e r mi ne  whe t he r  or  
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not  t he  Di s t r i c t  At t or ne y Ge ne r a l  ha d a bus e d hi s  di s c r e t i on,  t he
t r a ns c r i pt  of  pr oc e e di ngs  be i ng c ont a i ne d i n  Vol .  I I  of  t he
t e c hni c a l  r e c or d.   The  J udge  f ound no a bus e  of  di s c r e t i on.

E. Ot he r  i s s ue s

i .   Pa yme nt  of  pr i va t e  a t t or ne y ' s  f e e s  wi t h publ i c  f unds .

Pl a i nt i f f s  a s s e r t e d t ha t  t he  Al de r me n ha d be e n i mpr ope r
be ne f i c i a r i e s  of  pa yme nt  of  pr i va t e  a t t or ne ys '  f e e s  wi t h publ i c
f unds .   Thi s  i s s ue  or i gi na l l y  a r os e  i n  c onne c t i on wi t h t he
a t t or ne y ' s  f e e s  f or  t he  pr e c e di ng l i t i ga t i on.   Al t hough not
r e f l e c t e d i n t he  pl e a di ngs ,  Pl a i nt i f f s  s e e me d t o c ompl a i n t ha t
s uc h wa s  oc c ur r i ng i n  t he  i ns t a nt  s ui t .   De f e nda nt s  a ddr e s s e d
t he s e  i s s ue s  a t  t he  Di s t r i c t  At t or ne y Ge ne r a l ' s  a bus e  of
di s c r e t i on e vi de nt i a r y he a r i ng.   The  Tr i a l  J udge  f ound s uc h
a l l e ga t i ons  wi t hout  me r i t  a nd di s mi s s e d t he m.

i i .   Vi ol a t i on of  T. C. A.  §  8- 44- 103,  t he  Te nne s s e e  Ope n
Me e t i ngs  Ac t  ( Suns hi ne  La w) .

I n t he  Compl a i nt ,  Pl a i nt i f f s  a s s e r t e d ge ne r a l ,  va gue  a nd
non- s pe c i f i c  vi ol a t i ons  of  t he  Te nne s s e e  Ope n Me e t i ngs  Ac t .   The
Tr i a l  Cour t ,  a t  t he  c onc l us i on of  t he  Di s t r i c t  At t or ne y Ge ne r a l ' s
a bus e  of  di s c r e t i on e vi de nt i a r y he a r i ng s t a t e d t o  t he  Pl a i nt i f f s '
a t t or ne y t ha t  t he r e  we r e  ot he r  por t i ons  of  t he  Compl a i nt  ye t  t o
be  de a l t  wi t h,  i nc l udi ng Ope n Me e t i ng Ac t  vi ol a t i ons .   De f e nda nt s
i ndi c a t e d t o  t he  Cour t  t he i r  unde r s t a ndi ng t ha t  a l l  a c t s
c ompl a i ne d of  ha d oc c ur r e d dur i ng pr i or  t e r ms  i n  of f i c e  of
De f e nda nt s .   I t  wa s  i ndi c a t e d t ha t  di s c ove r y wa s  s c he dul e d f or
t he  ne xt  we e k.   Subs e que nt l y ,  Pl a i nt i f f s '  c ouns e l  r e pr e s e nt e d
t ha t  t he r e  we r e  no f ur t he r  i s s ue s  t o l i t i ga t e ,  a nd t ha t  a n Or de r
of  Di s mi s s a l  s houl d be  e nt e r e d s o t ha t  a n a ppe a l  c oul d be  t a ke n.  
Any unr e s ol ve d i s s ue s  we r e  t hus  vol unt a r i l y  wa i ve d by Pl a i nt i f f s .


